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John P. Hagan is an HR attorney who practices nationwide employment law from his office in Allen, Texas and is Board Certified in Texas Labor and Employment Law. He is ranked by his peers to be in the top 5% of all lawyers in Texas and is an award-winning author for the College of the State Bar. Mr. Hagan has written on many employment law issues, including damages, race discrimination, wrongful termination, and recordkeeping requirements. Mr. Hagan has co-authored Employment Law Handbook - Texas (Texas Association of Business and Chambers of Commerce) and Texas Employment Law for James Publishing. 

He has served as President for both DallasHR and Mid-Cities HRA. He currently serves on committees for the Collin County HR Association. 

Mr. Hagan has consistently been named as a Texas SuperLawyer (©Thomson Reuters) from 2010 – 2020.


General Legal Principles Regarding Accommodations

What is a reasonable accommodation?

A reasonable accommodation is any change to the application or hiring process, to the job, to the way the job is done, or the work environment that allows a person with a disability who is qualified for the job to perform the essential functions of that job and enjoy equal employment opportunities. Accommodations are considered “reasonable” if they do not create an undue hardship or a direct threat.

Employers with less than 15 employees have no obligation to provide reasonable accommodations under the ADA.  They may, however, have such obligations under state laws.

a. Is allowing a little extra time off after the exhaustion of FMLA leave a reasonable accommodation?

i. Yes.

ii. What is “a little extra time?”

0. Case Law Says: Two months? Yes!
0. Case Law Says: Six months? No!
0. Case Law Says: Six years? Get out of my courtroom!

iii. Do we have to give extra time if under the law?

There is no statutory law that says you have to, but some courts have ruled that employers can violate the ADA by not allowing it.  These courts rely on the EEOC Guidance that offering a little extra time off after FMLA should be allowed as a reasonable accommodation.

iv. Rule of Thumb: Give what time you can that is reasonable for the business and is fair for the employee and her co-workers.  If that means no more time off, ok.  If that means another week off, ok.

v. Example: An employee with a back injury requiring surgery had exhausted his FMLA leave. 

He asked for another three months off for further surgery.
The employer responded no, three extra months was not a request for a reasonable accommodation.

He – supported by the EEOC at taxpayers’ expense - sued the employer for supposedly violating the EEOC.  

He and the EEOC argued that long-term medical leave should be considered a reasonable accommodation if 

It is of a fixed duration;
Is requested in advance; and 
Is likely to enable the employee to perform his or her essential job functions upon return to the workplace.
 
The Court rejected these arguments.

The Court held that the ADA is not an “open-ended extension of the FMLA.” 

The Court also held that the inability of a person to work for months at a time removes that individual from ADA protection.  

b. Can a demotion be a reasonable accommodation?

i. Yes, in lieu of termination or layoff.

ii.  When can this happen?

1. When a disabled employee returns from leave and is no longer able to perform the essential functions of her job, and no other equivalent positions exist.  

2. Or, when an employee does not go out on a disability leave, but his disability deprives him of the ability to perform the essential functions of his job and no other equivalent position exists.

iii. Advice:
 
1. Demote but do not diminish the employee’s compensation or benefits.

2. This will prevent the employee from suffering legal damages that could result in an adverse jury award.

3. This will prevent a lawsuit from even starting because with little or no legal damages, most plaintiff’s attorneys will not take the employee’s case.

4. And, if the employee decides to pursue a lawsuit by herself, it will be much easier to get dismissed before ever reaching trial.


c. Do all seemingly reasonable accommodation requests require employers to honor them?

i. No.

ii. Example:

1. An employee requests to leave work early on Tuesdays, Wednesdays or Thursdays each week for the next six weeks to attend chemotherapy.

2. She says she can alternate any of these three days each week to accommodate work requirements.

3. In other words, she can leave early on Tuesday this week, Wednesday next week and Thursday the following week, or any combination of these.

4. Sounds reasonable and even accommodating.  

5. The problem is that you need her to work full days on Tuesdays, Wednesdays and Thursdays for the next six weeks.

6. You ask if it is possible for her to undergo her weekly chemotherapy on Fridays or Saturdays for the next six weeks.

7. She says yes, but that it will be inconvenient for her to do so.

8. You fulfill your ADA obligations by either allowing her to leave early on Fridays or requiring her to undergo therapy on Saturdays.

iii. The employee then tells you that her doctor requires her to undergo chemotherapy just on Tuesdays, Wednesdays or Thursdays, but not on Fridays, Saturdays, Sundays or Monday.

1. Can you call her doctor to confirm this?
Yes.

2. Can you ask the doctor for a medical opinion?
No.

3. Can you ask the doctor to confirm her medical advice about
T – TH therapy in writing?
Yes

4. Can you require your employee to follow up with the doctor to obtain that written medical opinion?
Yes

5. What do you do if you don’t receive that written medical opinion?
Call me! Dangerous territory!    

d. What are unreasonable accommodation requests that the ADA allows employers to deny?

i. A request to eliminate one or more essential functions of the job.

1. However, a request to eliminate a non-essential function can very well be a reasonable accommodation.

2. Example:  Your small IT department runs 24/7.  An essential function of your IT employees is to run a security analysis at least once during each of the three shifts each day.  It has been common practice to run that analysis at the beginning of each shift each day:  8:00 a.m. 4:00 p.m. and 12.00 a.m.  You have one IT employee who works the 4:00 p.m. to 11:59 p.m. shift, but he needs to come in at 5:00 p.m. on Tuesdays and Thursdays over the next six weeks to finish up his chemotherapy.  He asks that he run the security analysis at 6:00 p.m. instead of the usual 4:00 p.m.  That is a reasonable accommodation request because it simply rearranges the non-essential timing of an essential function of his job.
   
ii. A request to have another employee perform one or more of the disabled employee’s essential functions of the job.

iii. A request to fire another employee to make room for the disabled employee to move into that position.



iv. A request to transfer another employee to make room for the disabled employee to move into that position.

v. A request to bring along an “unpaid helper” to perform the disabled employee’s essential functions of his job.

1. Employers don’t want to become a part of such “unpaid helper” programs that could violate state and federal law.

2. As an employer, you get to choose who does and who does not do your company’s work for you.  

3. Bringing on another worker could subject your company to; 

a. A premises liability claim;

b. A workers’ comp liability claim;

c. A discrimination lawsuit;

d. Unauthorized disclosure of its trade secrets;

e. An insurance fraud claim if she receives health insurance benefits; 

f. An unemployment claim when she stops working for the company.

vi. A request for indefinite leave.  

1. You are not required to indefinitely hold a job open for a disabled employee out on leave.

2. A leave request must assure an employer that an employee can perform the essential functions of her position in the near future. 

3. Courts have indicated that individuals seeking excessively long or undetermined leaves need not be accommodated because they are not “otherwise qualified” for their jobs under the ADA.   See Hypes v. First Commerce Corp., 134 F.3d 721 (5th Cir. 1998) (holding that any accommodation request that does not enable an employee to perform the essential functions of her job is unreasonable).

4. Remember that the ADA protects individuals with disabilities who are otherwise qualified, with or without accommodation, to perform the essential functions of their jobs. But as some courts have noted, “[i]t perhaps goes without saying that an employee who isn’t capable of working for so long isn’t an employee capable of performing a job’s essential functions—and that requiring an employer to keep a job open for so long doesn’t qualify as a reasonable accommodation.”

5. By that logic, employees requiring lengthy or indefinite leave are not entitled to accommodation because the individual is no longer protected by the ADA.

e. Unusual Accommodation Requests: Reasonable or Unreasonable?

i. Can I smoke pot during the work day?

1. It helps me calm down and you know my anxiety makes me a disabled employee.

2. I have a doctor’s note for it.

3. It’s not against the law.

a. Medical marijuana is legal in our state.
b. Even recreational marijuana is legal in our state.

4. I will go outside to smoke it.

a. But don’t make me smoke it in my car.
b. It stinks my car up.
c. If a cop pulls me over on the way home, he will think I have been smoking and driving.






5. Advice for this situation

a. See if the employee’s supervisor can give the employee advance notice of any meetings he will be attending;
b. Provide the employee with written assignments at the start of each week, if possible; and 
c. Minimize changes to the employee’s work or schedule; and
d. Stop interruptions to him when he is trying to get his work done.

ii. Can you transfer me to another supervisor?

1. I hate him.

2. He hates me.

3. Our peers are suffering from this hate-hate relationship.

4. Advice: remember that even if the employee would rather report to someone else, the ADA doesn't give her the right to:

a. Tell the company how to run its business; or 
b. Who will report to who.    

iii. Will you be responsible for telling me when my disability (in this case, a psychological disorder) flares up?

iv. Can I surf porn at work when on my break?

1. I have a condition and that makes me a disabled person under the ADA.

2. It is not against the law to surf porn.  Thus the company’s policies cannot ban me from exercising my legal rights.  

3. I will keep my door closed.

4. I won’t surf using the company’s resources.  I will use my personal laptop and my cell phone’s hotspot.


 
v. Can I just work when I want to and stop when I don’t?

vi. Will you lower my sales quota?

vii. Its ok if I double my painkiller dosage during work hours, right?

1. I think my doc made a mistake.

2. She didn’t prescribe me enough go juice.

3. There’s nothing to worry about; it’s not like I am driving a forklift or something. 

viii. Can I continue to be violent at work?

ix. Can you make sure that all stress is removed from my  work environment?
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John Hagan has been selected every year from 2010-2020 to the Super Lawyers list.
The Super Lawyers List is issued by Thomson Reuters.
A description of the selection methodology can be found at www.superlawvers.com/about/selection process detail.html.
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